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The issue has arisen as to whether clinical faculty are eligible for full membership in MUFA
under the MUFA Constitution.

Appendix A of the Tenure and Promotion policy states that “In many of the [faculty]
appointments [in the Faculty of Health Sciences], whether for contractually limited periods,
tenure-track, or special, there is a requirement that clinical work be performed or that major
administrative responsibilities in the health care delivery system be discharged.”! Faculty with
these responsibilities are known as “clinical faculty”. While these faculty may pursue research,
their primary responsibilities are to perform clinical service and teach in our health professional
programs. The remuneration of these faculty is based on their clinical earnings with the ability to
“buy out” some clinical time through holding research grants or an administrative position.

Prior to 1988, clinical faculty were eligible for full membership in MUFA, although few of them
joined (Guite, 2001). However, in 1988, the clinical faculty formed their own association to,
inter alia, “promote and improve the remuneration and working conditions of clinical faculty,
including procedures for determining salaries, pensions and personal benefits and for redressing
grievances.” This association is called the McMaster University Clinical Faculty Association
(MUCFA).

Starting in 1996, the Administration (after having sought and received the approval of faculty)
required faculty who participate in the Career Progress/Merit (CP/M) scheme to be members of
MUFA as a condition of employment (Jacek, 2001; Johnston, 1996; King, 1999). CP/M faculty
are all full members of MUFA and they form the core group that MUFA represents. Currently,
there are still a few clinical faculty who remain as members of MUFA. However, they are coded
as “voluntary” members in MUFA’s system, which is equivalent to associate membership (J.
Weyman, personal communication). MUFA records have provided no evidence that any new
clinical faculty have joined MUFA since 1996.

Clinical faculty members of MUFA do not participate in the CP/M scheme as their renumeration
is tied to their fees for clinical services (Dina Brooks, personal communication). Also, clinical
members of MUFA do not vote, do not receive MUFA negotiated benefits (e.g., they have
different health/dental, LTD, mat/pat leave plans), and are ineligible to hold office in MUFA.

! The earliest version of Appendix A of the TPP that MUFA has on file was written in 1992, which is not long after
the clinical faculty formed MUCFA. After describing clinical service and clinical administrative responsibilities- it
states, “effective performance of these requirements and responsibilities may substitute for scholarly achievement
when such an appointee is being considered for tenure or promotion.” This clause suggests that clinical activity was
— at least initially — considered distinct from scholarly activity.
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In approaching the eligibility of clinical faculty for full membership in MUFA, I start with the
principle that the existing members of MUFA have the right to determine the rules by which the
Association shall be governed, including who else is eligible for membership. The Constitution,
which has been approved by the membership, contains clauses about who MUFA represents,
what its responsibilities are towards its members, the classes of membership, who can be
admitted, and who can serve in governance roles, all of which are relevant to addressing this
issue.

e Article 2(a): “The Association is the professional organization of the faculty and senior
academic librarians of McMaster University.”

e Article 2(c): “The Association represents faculty and senior academic librarians in all
discussions and negotiations in the University on all matters concerning remuneration
and working conditions....”

o Article 3(b): “Full Membership shall be open to all persons holding academic
appointments with the rank of Lecturer or higher in the Faculties and Schools of the
University including those persons holding part-time academic appointments, and to all
persons holding appointments as senior academic librarians in the University libraries.”

e Article 3(b): “A full member may attend general meetings, be eligible for membership on
all bodies of the Association, and hold office [except those members excluded by Article
4(c) of this Constitution]. A full member is entitled to all services provided by the
Association.”

o Article 3(c): “Associate membership shall be open to such other persons employed in the
University as the Association decides to admit through a two-thirds majority vote of the
Executive.”

e Article 3(c): “An associate member may attend general meetings and participate in
discussion but may not vote and is not eligible for membership on Council or on the
Executive Committee. An associate member is entitled to all services provided by the
Association.”

e Article 4(a): “All members of the Executive Committee must be full members of the
Association, elected or co-opted in accordance with the By-Laws.”

The eligibility of clinical faculty for full membership within MUFA depends on the interpretation
of “faculty” and “academic appointment” within the meaning of the MUFA Constitution. Again,
the members of MUFA have a right to determine who the Association represents, so the
interpretation of these terms falls within the purview of MUFA. In this regard, interpretive
responsibilities fall to both the MUFA President and the MUFA Executive.

e Article 4(a) of the Constitution states that the MUFA Executive is the “policy-formulating
body of the Association and shall be responsible to the membership.” In carrying out its
policy forming responsibility, the Executive must not produce policies that are
inconsistent with the Constitution or By-Laws, which requires the Executive to interpret
these documents.

e Article 5(c) states that the MUFA President “shall carry out Association policy and shall
be responsible to the Executive Committee and to the membership.” In fulfilling the



policy implementation responsibilities required by the position, the President must also
interpret the Constitution and By-Laws so as to act in accordance with them.

Moreover, members of the MUFA Executive (including the MUFA President) are bound by the
Ontario Non-profit Corporations Act (ONCA) and serve in the role of “directors” as defined in
that legislation. Under ONCA, directors must act in the best interests of the organization with
honesty and good faith. The “interests” of a non-profit organization are specified as objectives or
purposes in its articles of incorporation (aka “letters patent). The objectives of MUFA, as
specified in its articles of incorporation, all relate to the working conditions of its members
(academic freedom, faculty welfare, collegial governance, remuneration, terms of employment,
working conditions). These objectives are nearly identical to those specified in the MUFA
Constitution.

As a voluntary association, MUFA’s Constitution and By-laws are like a contract that sets out the
rights and obligations of members and the organization. Courts have recognized that there is an
expectation of procedural fairness that may attach as a way of enforcing the terms of an
organization’s constitution and by-laws. Where courts are asked to analyze the decisions of not-
for-profit corporations, they provide significant deference to the corporation’s decision. This
approach is consistent with the business judgment rule, which requires courts to refrain from
conducting a “microscopic examination” of a corporate board’s decision. Courts recognize that
the directors of a not-for-profit corporation are in a far better position to make decisions in the
best interest of the organization.?

Thus, the MUFA Executive and the MUFA President must approach the interpretation of the
Constitution with honest and good faith consideration of the best interests of its members,
paying particular attention to the implications for their members’ working conditions. They are
in the best position to make decisions that are in the best interest of the organization.

The question of the eligibility of clinical faculty for full membership is an instance of policy
implementation, which is the purview of the MUFA President.

For multiple reasons, I interpret the MUFA Constitution as precluding the possibility that clinical
faculty are eligible for full membership. Because the MUFA President is responsible to the
Executive and the membership, I am publishing this report on MUFA’s website.

First, as noted above, CP/M faculty are obligatory members of MUFA and are the core group
represented by MUFA. Clinical faculty do not participate in the CP/M scheme and are obligatory
members of the MUCFA. Granting clinical faculty eligibility for full membership in MUFA
would effectively mean that they could simultaneously be full members of both MUFA and
MUCFA. Such an outcome would be inconsistent with aspects of the text of the MUFA
Constitution, and it would additionally pose many substantive problems for the core
membership, as I explain below.

2 These principles are summarized in the recent case, Barrie & District Association of Realtors v. Information
Technology of Systems Ontario et al., 2025 ONSC 3388 (CanLlII), at paragraphs 69 to 73.
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Second, Article 2(a) states that MUFA is “the professional organization of faculty and senior
academic librarians”. The use of the word “the” indicates that MUFA considers itself to be the
only organization for representing its members at McMaster. In other words, the wording seems
to exclude the possibility that qualified individuals have multiple options for seeking
representation at McMaster. For example, if the text had instead said that MUFA is “a
professional organization of faculty of McMaster” or “one of several professional organizations
of faculty of McMaster”, it would imply that qualified individuals had options for choosing
which organization they want to represent them. In short, the current text seems to be
inconsistent with the possibility that members of MUFA can hold dual membership in another
faculty association.

Third, Article 2(c) states, “The Association represents faculty and senior academic librarians in
all discussions and negotiations in the University on all matters concerning remuneration and
working conditions....” The phrase “in all discussions and negotiations...on all matters”
affords no ambiguity in interpretation as to MUFA’s obligation. MUFA must represent its
members in all matters of remuneration and working conditions. However, MUFA is incapable of
representing clinical faculty in negotiations over remuneration and working conditions. Clinical
faculty are obligatory members of MUCFA, which represents clinical faculty on remuneration
issues. Moreover, clinical faculty are required to be members of Regional Medical Associates
(RMA), which is a non-profit corporation that provides “billing, collection, accounting and
business expense payment services to its members in support of the advancement of education
and research.” The salaries of clinical faculty are also affected by department-specific practice
plans. MUFA lacks the expertise and the ability to represent clinical faculty in these matters.

Article 2(c) therefore seems to preclude the possibility of full dual membership in MUFA and
MUCFA. Indeed, the Administration would never agree to let MUFA represent clinical faculty in
remuneration negotiations given that they are already represented by another Association. The
Administration has a legitimate interest in negotiating with a single Association that has the
authority to make decisions on behalf of their members.

Together, Article 2(a) and Article 2(c) indicate that MUFA considers itself to be the only
professional organization available to its members vis-a-vis representation for remuneration and
working conditions.

Fourth, if clinical faculty were eligible for full membership in MUFA, it could create serious
governance issues where persons who do not share the interests of core CP/M members could
direct the organization. For instance, Article 3(b) is clear that full members can serve as MUFA
Officers and on MUFA Committees unless excluded by Article 4(c). Article 4(c) states:

Membership on the Executive Committee shall be open to all full members except those
holding academic administrative appointments with the rank of Assistant Dean or higher,
the University Librarian or the Director of the Health Sciences Library.

Since clinical faculty do not fall within the scope of Article 4(c), allowing them eligibility for full
membership would also mean that they could serve on the MUFA Executive, including the
positions of MUFA President or Remunerations Chair.


https://rmaphysicians.ca/about-us/

However, as discussed above, the interests of clinical faculty do not perfectly align with those of
CP/M faculty, particularly in remuneration issues, which is why the MUCFA was formed in 1988
(Schwarcz, 2001). Thus, a clinical representative serving as MUFA President or Remunerations
Chair would be making bargaining or negotiation decisions that would necessarily affect CP/M
faculty, but those decisions would not affect themself or other clinical faculty because they are
represented by MUCFA and RMA in such matters.

Relatedly, if clinical faculty were eligible for full membership, it is possible to envision a
situation in which clinical faculty applied for full membership en masse and effectively took over
control of MUFA. This would result in a situation in which clinical faculty could make decisions
that were binding on CP/M faculty without being bound by those decisions themselves.

Other Issues
1. The Tenure and Promotion Policy

By its terms, the Tenure and Promotion Policy (TPP; aka, the “Yellow Document”) governs
academic appointments. This policy is co-owned by MUFA and the Administration. Appendix A
to the TPP specifies that clinical faculty are governed by the TPP but with several modifications
that are specific to their clinical status. Appendix A was added with the approval of the Senate
but without the approval of MUFA.

Appendix A has several important implications.

e While MUFA co-owns the TPP, MUFA effectively has no control over what provisions of
the TPP apply to clinical faculty because they can be altered — without MUFA’s approval
— by altering the provisions of Appendix A.

e MUFA does not formally represent clinical faculty vis-a-vis the TPP.

e One way of thinking about Appendix A is that it effectively creates a parallel Tenure and
Promotion Policy for clinical faculty. The terms of this parallel document are similar to
the policy co-owned by MUFA, but the decisions about how similar or different the
parallel document is to the MUFA’s document — and the decisions about the provisions
that govern the tenure and promotion of clinical faculty — are outside of MUFA’s control.

e Finally, clinical faculty do not have “academic appointments” that can be fully
represented by MUFA.

2. Associate membership

There are fewer problems with granting clinical faculty eligibility for associate membership.
Associate members cannot vote, and they cannot hold MUFA office. Associate membership
avoids problems that arise from the fact that the interests of clinical faculty do not fully align
with those of CP/M faculty.



3. Representation on Joint Committee

One of the services that MUFA is able to provide to its members is representation in Joint
Committee. The Terms of Reference for Joint Committee do not distinguish between full,
associate, or honorary members. However, they do specify that discussions in JC over salary and
benefits only apply to “faculty who participate in the Career Progress/Merit scheme”. It seems
that associate members can be represented in JC for issues not involving salary and benefits.

4. Do full members have the right to vote?

Article 3(b) of the MUFA Constitution explicitly states that full members can attend meetings,
but a right to vote is not explicitly stated. In contrast, Article 3(c) states that associate members
can attend meetings, but cannot vote. The omission of a right to vote for full members in Article
3(b) is interesting and potentially important.

A reasonable interpretation of these provisions is that full members may be allowed to vote
(while associate members cannot), but they have no absolute, unqualified right to vote. In other
words, voting is a privilege that can be (and normally is) extended to full members, but not to
associate members. This in turn suggests that rules of voting eligibility can be devised — for full
members — and that voting privileges can be revoked.

Bourinot’s Rules — which the Constitution authorizes the use of in circumstances not otherwise
covered by the Constitution or By-laws — are not explicit on this issue but appear to leave open
this possibility. On p. 55 (the section on ballots), it refers to “all those who are qualified to vote
are given a ballot paper on which to record their vote.” The use of “qualified” suggests that rules
regarding voting eligibility can be developed. Also, it may be possible to strip voting privileges
from a member who is egregiously out of order at a meeting. In such a circumstance, page 56 of
the Rules states that ““a motion setting out the discipline or penalty must be moved, seconded and
receive assent from a substantial majority.”

In summary, it is possible to interpret the MUFA Constitution as treating voting as a privilege for
full members rather than as a right. In future revisions to the Constitution, MUFA ought to
consider whether this is the right stance to take. If MUFA retains the voting-as-privilege
philosophy, it should consider modifying the Constitution to explicitly state so.

Concluding Remarks

As some previous MUFA Presidents have noted, the interpretation of “faculty” within the
meaning of the Constitution and other MUFA documents has sometimes proved challenging
(King, 1999). In this regard, the MUFA President and MUFA Executive are responsible for
interpreting the Constitution, and they are obligated to do this honestly and in good faith.

The term “faculty” refers to a subset of members within MUFA (the other subset being senior
academic librarians), so the interpretation and definition of “faculty” must be informed by the
representational goals and obligations that MUFA has to its members.



Full members are represented by MUFA in negotiations over remuneration and working
conditions. Moreover, MUFA actively represents full members vis-a-vis the Tenure and
Promotion Policy. MUFA is unable to represent clinical faculty in either of these matters.

The MUFA Constitution also states that full members are eligible to play a role in the governance
of MUFA, by voting in meetings and holding MUFA office. However, allowing clinical faculty
to play a role in MUFA governance would raise a number problems arising from the fact that
their interests do not perfectly align with those of CP/M faculty who are the obligatory/core
members of MUFA.

As MUFA President, I have considered the best interests of CP/M faculty who are the obligatory
members of MUFA. I have also considered the fact that clinical faculty are represented by
MUCEFA. For all the reasons articulated in this report, I interpret — in honesty and good faith —
the MUFA Constitution as precluding the possibility that clinical faculty are eligible for full
membership within MUFA. However, I interpret the MUFA Constitution as allowing for clinical
faculty to apply for associate membership.
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